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INTEREST OF THE AMICUS CURIAE?!

Amicus Curiae, Wall Buil ders, Inc., isanonprofit
corporation dedicated to the restoration d Americas
moral and religious heritage. Possessng ore of the largest
privately held libraries in the nation with more than 70,000
documents predating 1812t speaalizesin condicting
reseach using primary sourcedocuments. This expertise
in America s history and religious heritage caisesthis
organizaionto take significant interest in the present case.

SUMM ARY OF THE ARGUMENT

This brief will explain why this case shoud be
remanded with instructions to dsmissthe goped for want
of jurisdiction. AlthoughEstablishment Clause daims are
now regularly brough under 42U.S.C. § 1983 Congess
never intended thisto bethe cae. An examination d the
legidative history of § 1983, 42J.S.C. § 1988.and d the
Fourteenth Amendment will demonstrate thisfad.

However, shoud this Court disagree the brief will
also argue that this case shoud be deaded under Marsh v.
Chambers, 463U.S. 783(1983. The instant monument

! The parties have mnsented to the fili ng of this brief. A copy of
the letter of consent from Petiti oner has been lodged with the
Clerk of the Court. A copy of the letter of consent from
Respondent acampanies this brief. No coursel for any party has
authored this brief in whole or in part. To date, no person a entity
has made any monetary contribution to the preparation a
submisgon d this brief, other than the amicus curiag its members,
anditscoursel. A grant applicaionis pending with the Alli ance
Defense Fundfor work done onthisbrief. The Alli ance Defense
Fundisa501c 3 organization that helps pulic interest law firms
and private atorneys fundtheir work in the pubic interest. The
Alli ance Defense Fund dd na control the content of this brief, did
not help author it, and dd na even seeit prior to completion.



passes muster under Marsh, becaise it is within two long
standing traditions which are validated by Marsh.

ARGUMENT

l. THISCASE SHOULD BE REMANDED WITH
INSTRUCTIONSTO DISMISSTHE APPEAL
FOR WANT OF JURISDICTION BECAUSE
ESTABLISHMENT CLAUSE CLAIMSARE
NOT PROPERLY BROUGHT UNDER 42
U.S.C. § 1983.

Thislawsuit was brough pursuant to 42U.S.C. 8§
1983. Because § 1983(anditsjurisdictional counter part
28 U.S.C. §14343))? does nat give the federal courts
jurisdiction in Establi shment Clause cases, this case shoud
be remanded with instructionto dismissthe gped for lak
of subjed matter jurisdiction.

At first blush, this assertion may seam
courterintuitive since plaintiff s have devel oped the habit
of routinely using 8 1983as a vehicle for Establi shment
Clause daims. However, as this Brief will demonstrate,
Congessnever intended thisto occur.

At least one federal court has diredly raised—but
not answered—the question d the gpropriatenessof
bringing Establi shment Clause daimsunder § 1983. In
Camnack v. Waiheg 932F.2d 765(9" Cir. 1991 resident
taxpayers of Hawaii chall enged the Hawaii | aw that made
GoodFriday a state hdliday, alegingthat it violated the
Establi shment Clause of the United States Constitution

? This Court explained the relationship between § 1983and §1434
(3) in Lynch v. Househdd Finance Corp., 405U.S. 538, 543 n.7
(1972. However, becaise some of the opinions of this Court with
which this brief will i nterad speék of jurisdiction uncer § 1983,
this brief will follow suit and wse this $orthand.



and the m-extensive Establishment Clause of the Hawaii
Congtitution. The Ninth Circuit upheld the district court's
granting d summary judgment in favor of the government
defendants. However, alongthe way, the Ninth Circuit
questioned, withou further addressng, the “efficagy” of
bringing the Establishment Clause daim under § 1983

Because the parties have nat briefed the
point, we expressno opnion onthe dficag
of bringing an establi shment clause
challenge under § 1983. We nate that this
route has been traveled before withou
exciting controversy (or even comment).
See e.g., Marsh v. Chambers, 463U.S. 783,
785, 77L. Ed. 2d 1019, 10%. Ct. 3330
(2983 (smply nating that establi shment
clause dhallenge was brough under § 1983;
ACLU v. Courty of Allegheny, 842F.2d
655, 65657 (3d Cir. 1988 (same), affod in
part andrevod in pat492U.S. 573, 10%6.
Ct. 3086, 104.. Ed. 2d 4721989.

Cammack, 932F.2dat 768 n.3

Since Camnack, additional cases, such as Sarte Fe
Independent Schod District v. Doe, 530U.S. 290(2000),
have readed this Court in asimilar posture to Allegheny,
that is, the Establi shment Clause daim has been brought
under § 1983withou the Court acknowledging that fad.
However, to date, Marsh remains the only case brought
under § 1983in which the Court has both adknowledged
that fad and deaded the daim onthe merits. Thus, no
grea body of case law from this Court stands for the
propasition that Establi shment Clause caes shoud or can
be brough under § 1983.

Furthermore, this Court has often all owed certain



types of claimsto come before it on multi ple occasions
withou comment and then, when a subsequent party
squarely raised the jurisdictional issue, this Court has
dedded that such claims were nat properly brough. In
fad, this Court has dore thison several occesionsinthe §
1983context. For example, this Court had often accepted
casesin which a state had been sued uncder § 1983 lefore
deddingin Will v. MichiganDepartment of State Police,
491U.S. 58(1989 that a state isnat a person for purposes
of §1983. See e.g., casescolleded inid. n.4.
Significantly, the Will Court spedficdly noted that “*this
Court has never considered itself bound[by prior sub
slentio hddings] when a subsequent case finally brings
thejurisdictional issue beforeus.' Hagarsv. Lavine, 415
U.S. 528, 535, n. $1974.” 1d. (bradets original).
Therefore, this Court shoud foll ow the lead of the
Cammack court and question whether § 1983is a proper
vehicle for bringing an Establi shment Clause daim. The
only reason that the Cammack court did na answer the
guestion was because the parties did na raise the question.
However, Amicus is hereby squarely raising the question?
and, for the reasons dated below, this Court shoud
conclude that § 1983 des nat cover Establishment Clause
claims and that, therefore, the gped shoud be dismissed.
Until the passage of 42 U.S.C. § 1988,The Civil
Rights Attorney's FeeAwards Act of 1976, vrtually no
Establishment Clause caes were brough under § 1983.
Sincethe passage of that ad, the number of cases has
exploded. Whil e the date of enadment is not a perfed
dividing line because of casesthat were dready “in the
pipeline,” it isa dose proxy. For ease of demonstration,
the number of opinions avail able on Lexis srvesasan

% This Court has previously stated that it will consider arguments
raised oy by an amicus curiae Davisv. Unites Sates, 512U.S.
452, 457(19949).



adequete indicator. To the best of Amicus ability to
ascertain, prior to the enaament of 8§ 1988(i.e., in the
entire period from § 1983s enadment in 1871 util 8
1988senadment in late 1976, only 34 opnions are
avail able in which bah 8§ 1983is cited and the term

8 stabli shment Clause®isused. In contrast, in the less
than thirty yeas subsequent to 8 1988s enadment 640
such cases can be found?

Thereasonfor this dramatic increase seems
obvious. Justice Powell suggested the reason in his dissent
in Maine v. Thibouot, 448U.S. 1, 24(19805: aThereis
some evidencethat § 1983claims aready are being
appended to complaints lely for the purpose of obtaining
feesin adions where ‘civil rights of any kind are & best
an afterthought. . .. [I]ngenous pleaders may find ways to
reqver attorney's feesin amost any suit against a state
defendant.©

Today this phenomenon hasturned into a virtua
%ladkmail scheme®by strict separationists. In ather
words, the statistics noted above do nd begin to tell the
whole story. Many lawsuits are nat filed or are quickly
settled because pubic interest law firms and ahers
threaen locdliti es and state defendants with the prosped of
paying enormous attorney fee avards. Seegenerally,
Steven W. Fitschen, From Black Malesto Blackmail:

How the Civil Rights Attorneys Fees Award Act of 1976
(42U.SC. § 1988 Has Perverted One of America's Most

* Admittedly, nat every opinion foundwith this technique will
adually ded with an Establishment Clause daim brought under
§1983. However, the statisticd paint is ill valid.

®> The mntext of his remarks was diff erent than that being
addres=d (i.e., pesshle ause of pendant jurisdiction), however,
the concernistransferable.



Historic Civil Rights Satutes (forthcoming).® Asjust one
example, Indiana Civil Liberties Union attorney Kenneth
Falk wasinterviewed for an articlein the Indiana Lawyer
abou Ten Commandments monuments. Discussng the
posshility of lawsuits, Falk stated, 3f we prevail, we get
fees, and they're going to pay the ICLU an enormous
amourt of fees® Citedin id.

Wereit not for one thing, al of this might be
chalked upasthe priceof 8doing bwsiness® i.e., of
ereding monuments that one knows drict separationists
objed to. That onethingiscongessond intent.
Ironicdly (given the uses to which § 1988 las been pu),
the legidative history of § 1988 gves us smeinsight into
the legidative history of § 1983,and these two histories
show clealy that Congessnever intended § 19830 cover
Establishment Clause daims.

Lookingfirst at the legidative history of § 1988t
isplain that the purpose of the Act was to restore the
ability of plaintiffsto get attorneys fees in civil rights
lawsuits only. The Act was aresporse to this Court's
dedsionin Alyeska Pipeline Service Corp. v. Wilderness
Saiety, 421U.S. 240(1975. In Alyeska, this Court had
dedared that attorneys feeswould nolonger be available
to paintiffsin federal lawsuits unlessCongessexpresdy
authorized such fees by statute. 1d. at 269-71. Alyeska
itself was an environmental case, na a avil rights case.

Y et Congess grea concern was with restoring attorneys
feesin traditiona civil rights cases.

As Senator JohnV. Tunney, Chairman o the
Senate Judiciary Subcommitteeon Constitutional Rights
noted when he introduced the original version d the bill
that became the Act:

® A working draft of thisarticle is avail able &
http://www.nlf.net/articles/bladkmail .pdf.



[t]he purpose and effed of thishill is
simpleb it isto allow the @murtsto provide
the traditional remedy of reasonable counrsel
fee avardsto private dtizenswho must go
to court to vindicae their rights under our
civil rights gatutes. The Supreme Court's
recant Alyeska dedsion hasrequired spedfic
statutory authorizaionif Federal courts
continue previous palicies of awarding fees
under al Federal civil rights datutes. This
bill simply appli es the type of ¥ee-shifting®
provision arealy contained in titles 1l and
VII of the 1964Civil Rights Act to the other
civil rights gatutes which do na already
spedficdly authorizefee avards.

Subcomm. on Constitutional Rights of the Senate
Comm. On the Judiciary, 94h Cong. 2dSess, Civil
Rights Attorneys Fees Awards Act of 1976,Pub. L.
No. 94559, § 1988, S. 2278, SoceBook: Legidative
History, Texts, andOther Documents (1976 at 3.
[Hereinafter, Souce Book.]

The eanphasis throughou the debates on the Act
remained single-minded: Americans who were the victims
of radal discrimination reeded to be &leto attrad
attorneysthroughafeeshifting provison. There was
simply nothougtt that Establi shment Clause daimswould
fall under 8 1988 povisions. Seegenerally, Soucebodk
throughou; Fitschen, supra, throughou. One of the main
proporents of the Act was Senator Edward Kennedy (D-
Masg. Senator Kennedy repeaedly emphasized that he
was concerned with providing afeeshifting remedy to
fight &discriminatior? in areas such as3obs, howsing,
credit, or educaiorf using the &ivil rights laws.°
Soucebok at 23.



Furthermore, the legidative history isaso
abundhntly clea that only two additional provisonswere
added as part of the pdliticd give and take neaded to
ensure passage of the Act: The Title IX provision
proteding against sex discriminationin educaion, and the
provisionfor the protedion d taxpayers defending
themselves against suits or procealings by the Internal
Revenue Service. SouceBook at 21-22, 19798.
Congess $smply did na intend to provide for feeshifting
in Establi shment Clause cases.”

Sewndy, the legidative history of § 1983itself
confirms that the drafters of 8 1988corredly understood
the intended coverage of § 1983. Sedion 1983is one of
the surviving povisions of the Ku Klux Act of 1871.
Sedion 1983started out as 8§ 1 d that Act. Asnumerous
courts and commentators, including this Court, have
documented, 8 1was one of the provisions that Congess
debated least. See e.g, Monell v. Dep't of Sac. Servs., 436
U.S. 658, 6651978. However, the meaning d #ights,
privileges and immunities® can be determined by
examining the debate over the entire ad.

The starting pant for this processisto nde that, as
abill, the Act was entitled @A Bill to enforcethe
provisions of the Fourteenth Amendment to the
Condtitution d the United States, and for other purposes.®
Cong.Globe, 42Cong., Bt Sess 597(1871)). In that
context, it is sgnificant that after Representative
Shellabarger (R., Ohio) reported the bill on behalf of the
Seled Committee Representative Stoughon (R.,
Michigan) spoketo set the stage. Id. at 599. He started
with the adivity of the Ku Klux Klan in North Carolina.
Id. at 599ff. He noted @murders, whippings, intimidation,

’ Similarly, nore of the subsequent additions and deletionsisin
any way relevant to Establishment Clause daims. See42U.S.C.
1988Db).



and violence® Id. He dso discussd the Klan's ability to
proted its members from convictionfor their crimes
becaise other members would commit perjury as
witnesses or refuse to vate to convict when serving on
juries. 1d. at 600. Representative Stougthon's remarks
were powerful portrayals of the evil s of the Klan, made
vivid by reading testimony of the witnesseswho hed
appeaed before the Senate ommittee Seegenerally, id.
at 600ff. Heread testimony of Bladkswho hed been
victims of violence and he read testimony of Whiteswho
knew the inner workings of the Klan, aswell as of judges
who krew of incidents of perjury. Id. Nea the end d his
remarks, he summarized the nedd for the ad:

When thousands of murders and
outrages have been committed in the
southern States and nd a single offender
brouglt to justice, when the State wurts are
notorioudy powerlessto proted life, person,
and property, and when violence and
lawlessessare universally prevalent, the
denial of the equal protedion d the lawsis
too clea to admit of question a
controversy. Full force andeffed is
therefore given to 8§five [of the Fourteenth
Amendment], which dedares that @Congess
shall have power to enforce by appropriate
legidation the provisions of thisarticle.

Id. at 606.

With all of the precealing as badground.,it is
readily understandable that the most common view of
Fights, privileges, and immuniti es® was one that equated
it with life, liberty, and property. See e.g., Cong.Globe,
42 Cong., Bt Sess 615(1871). However, some
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Congesanen gave extended comments with ill ustrative
examples of the concerns that animated the passage of the
Act. Noneraised any Establi shment Clause mncerns.
The foll owing example by Representative JohnCobun is
typicd of the more extended remarks:

Affirmative adion a legidationis
not the only method d adenial of protedion
by a State, State ad¢ion nd being always
legidative adion. A State may by positive
enadment cut off from some the right to
vote, to testify or to ask for redressof
wrongsin court, to own or inherit or acquire
property, to do bwiness to gofredy from
placeto place to bea arms, and many other
such things. This pasitive denial of
protedion is no more flagrant or odious or
dangerous than to al ow certain personsto
be outraged asto their property, safety,
liberty, or life; than to overlook dfendersin
such cases; than to utterly disregard the
sufferer and his proseautor, andtrea the one
as a norentity and the other asagood
citizen. How much worseisit for a State to
enad that certain citizens sal nat vote,
than all ow outlaws by violence, unpunshed,
to prevent them from voting? How much
more dfedual isthe denia of justiceina
State where the bladk man canna testify,
than in a State where his testimony is utterly
disregarded when gven on kehalf of his
race” How much more oppressveisthe
passage of alaw that they shall not bea
arms than the pradicd seizure of al arms
from the hands of the wmlored men? A
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systematic fail ure to make arests, to pu on
trial, to conwvict, or to punsh offenders
against the rights of agrea classof citizens
iIsadenial of equal protedionin the egye of
reason and the law, and justifies, yes, loudy
demands, the adive interference of the only
power that can gveit.

Id. at 619-20.

This quaation, typicd of many others, reminds the
modern student of the Act that one must never stray far
from the historicd context of Klan abuses if one wantsto
understand what 8§ 1983was intended to do. Here again,
one seesa dose mnredion ketween the concepts of equal
protedionand d rights, privil eges, and immuniti es.
Moreover, ore dso finds sosme spedfic rights mentioned,
I.e., 2heright[s] to vate, to testify or to ask for redressof
wrongsin court, to own or inherit or aajuire property, to
do bwsiness to gofredy from placeto place to bea
ams® Id.

Furthermore, during the debates over the meaning
of &ights, privileges, and immuniti es® adistinction was
made between civil rights and pditi cd rights. See e.g.,
Cong.Globe, 42Cong., Bt Sess 63536 (1871). While
the meaning d those terms was nat fixed even then, see
id., and whil e the use of these terms has changed to some
extent today, civil rights were generally seen asthose
fundamental rights gelled ou in the nation's charter, the
Dedaration d Independence, and to which al persons
were atitled by the law of nature. At aminimum, the
debates indicate, seeid., that Congessunderstood,and if
anything, more sharply drew, the modern blad letter law
distinction:

It has been said that pdliti cd rights are



12

included within the more mmprehensive
term &civil rights,® but that they are
differentiated in that a pdliticd right isa
right exercisable in the alministration o
government, or aright to participate,
diredly or indredly, in the establishment or
management of government, while avil
rights have no relation to the establi shment
or management of government. Politi cd
rights have dso been dstingushed onthe
groundthat a avil right isaright acorded
to every member of adistinct community or
nation, which is not necessarily true with
regard to pditicd rights.

15Am. Jur. 2dCivil Rights § 2 (citations omitted).

With this distinction very much in the
forefront of debate, Congressintended 8§ 19830
cover only civil rights. The Establishment Clause
isrelevant to the 3establi shment or management of
government.° Does that mean that governments
can therefore will fully violate the Establi shment
Clause with impunity? Certainly not. Assuming
arguendothat this Court shoud conclude that the
instant monument violates the Establi shment
Clause (a position with which Amicus would
disagree), Mr. Van Orden (as any aggrieved citi zen
of any locdity or state) could sue diredly under the
Establi shment Clause instead of under § 198® as
was routinely dore prior to 1976. All that would
be lost would be the @ladmaili ng® &fed of the §
1988fees anticipated by Justice Powell and rever
intended by Congess

Despite the force of the historicd argument,
the position advocated here faces the problem of



13

overcoming Maine v. Thiboutot, 448U.S. 1, 24
(1980. Inthat case, this Court held that statutory §
1983clams shoud na be limited to civil rights
statutes only.

However, that problem is nat
insurmourtable. This Court could smply deade
that the Thibouot minority had the better of the
argument over the legidative history of § 1983and
overturn Thibouot to the extent necessary.
However, this Court need nd doso to dedde that
Establishment Clause daims are nat properly
brough under 8 1983. After al, the Ninth Circuit
was well aware of Thibouot when it questioned
whether § 1983was a legitimate vehicle for
bringing Establi shment Clause daims (having,
acordingto aLexis sach, cited or quaed it 28
times prior to isauing its Cammack opinion) and it
did na think that Thiboutot foredosed the question.

This Court can smply acknowledge that
deddingthat § 1983coversall | aws (which after all
by definitionimpli cate &ights, privileges and
immuniti es®) is analyticdly distinct from dedding
that the Establi shment Clause encompasses any
Fights, privileges[or] immunitiesat all. Whilethe
validity of thisdistinctionis arguably demonstrable
from the legidative history of the Ku Klux Act, see
Fitschen, supra, it is even cleaer when ore looks at
the legidative history of and scholarship abou the
Fourteenth Amendment itself.

Various views existed as to what the
Privileges and Immuniti es Clause of the Fourteenth
Amendment was meant to include and, indedl,
eadt o the opinions written in the Saugher House
Cases, 83U.S. (16 Wall.) 36 (1873 could find
suppat in the legidative history of that
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Amendment. Seg Fitschen, supra, SedionlV.
However, al of those views have onethingin
common: nore sees the term rivil eges and
Immuniti es® as impli cating the Establi shment
Clauseb even wereit to berestated in terms of 2a
right to be freefrom establi shment of religion?®

Chester Antieau, alealing 8 1983xpert,
coll eded writings and statements from various
Congesanen duing the debates over the Civil
Rights Bill of 1866(which served as the model for
the Fourteenth Amendment and which the
Fourteenth Amendment was designed to
dconstitutionalize9 and from Congressnen looking
bad onthe passage of the Fourteenth Amendment.
Seegenerally, Chester Antieau, The Intended
Sgnificance of the Fourteenth Amendment. These
statements clea'ly demonstrate that the free
exercise of religionwas intended to be covered by
the term 3privil eges and immuniti es® but that
¥readom from establi shment® was nat.

Antieau cites Representative Ralph
Buckland's datement that the Southern States
regularly denied religious liberty to Bladks and that
the federal government therefore needed to proted
it. 1d. at 91. By contrast, Antieau could find no
evidence of any Senator or Representative
mentioning ¥reedom from establishment.° Id. at
108ff. Thereismore than mere silenceto the
argument however. At least threeimportant
commentators, Senator Howard, Representative H.
L. Dawes, and Fourteenth Amendment scholar
HoraceFladk all made exhaustive lists of the rights
intended to beincluded uncer the Privil eges and
Immunities Clause. None of these li sts mentions
the Establi shment Clause. 1d.
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Additionally, Antieau examined ather
evidence of the pradiceof the states that ratified
the Fourteenth Amendment and determined that it
ishighly unlikely that they believed that the
Fourteenth Amendment included freedom from
establi shment as a privilege or immunity. Id. at
108ff, 282285. This evidenceincludes gate
statutes, constitutions, and court deasions. Some
states gill had vestiges of true establi shment. For
example, bah New Hampshire and Massadhusetts
still provided constitutional preferences for
Protestant Christianity. 1d. at 110. These states, as
Antieau pants out, would na have ratified the
Fourteenth Amendment if they though it would
endanger their establi shments.

Therefore, thereisnoright, privilege or
immunity implicated by the Establi shment Clause.
Thus, Thibouot isno olstade to the agument
advanced here.

Thus, for the various reasons just described,
this Court shoud recgnizethat § 1983 da&s not
give the federal courtsjurisdiction ower
Establishment Clause daimsand it shoud vacde
the opinion d the Court of Appeds and remand the
case with instructions to dsmissthe gped for
want of jurisdiction.

B. THE MONUMENT SHOULD BE
EVALUATED AND UPHELD UNDER
MARSH V. CHAMBERS BECAUSE IT
FALL SWITHIN TWO PRACTICES
THAT ARE “DEEPLY-ROOTED IN
OUR HISTORY AND TRADITION.”

However, shoud this Court disagreg Amicus urges
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this Court to affirm the dedsion d the Fifth Circuit. The
court below corredly concluded that Ten Commandments
display passes ead prong d the test from Lemon v.
Kurtzman, 403U.S. 602(19717) and daes not represent an
establi shment of religion. Van Orden v. Perry, 351F.3d
173, 177(5th Cir. 2003. However, this Court, in granting
certiorari in McCreary Courty, Kentucky v ACLU of
Kentucky, No. 031693, certified two questions of import
to this case, namely whether Lemon and its test shoud be
overruled and, if so, what test shoud take its place
Amicus believes that Lemon shoud be overruled and that a
test which corredly articulates the mwncerns of the Framers
shoud replaceit. However, in certain situations, including
thisone, the test articulated in Marsh v. Chambers, 463
U.S. 783(1983, stands as aproxy for those ancerns.

The Marsh test asks whether the long-standing pradice &
Isaue, dased uponthe historica accetancd,] . . .[hag|
become ‘ part of the fabric of our society.® Wallace v
Jaffree 472U.S. 38, 63 n. 41985 (Powell, J.,
concurring) (citation amitted). This approach isthe valid
onefor the cae & hand.

As Chief Justice Rehnquist has noted, a]ny
deviation from [the Framers] intentions frustrates the
permanence of that Charter and will only leadto . . .
unprincipled deasionmaking . . . ¢ Wallace v Jaffreg
472U.S. 38, 1131985 (Rehnquist, J., dssenting).?
Therefore, the importance of dedding this casein light of
history canna be overstated. In making its dedsion, this
Court shoud focus onthe historica context, which gave

8 Similarly, James Madison, the chief archited of the First
Amendment, stated that the proper approacd to the Constitution
was to resort[ ] to the sense in which the Constitution was
accepted and ratified by the nation® Letter from James Madison
to Henry Lee(June 25, 1823, in I1X The Writings of James
Madison, at 191(Gaill ard Hunt, ed. 1910.
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riseto ou longtradition d pubicly expressngreligious
sentiments, and nd on the religious content of the
monument or even its aular aspeds. Aningury
conducted in the light of history will | ead inevitably to the
conclusion that the display of the dty's monument is
consistent with the Framers understanding d the First
Amendment.

We first note that some curts have tried to limit
Marsh to chaplaincy cases. See e.g., Grahamv. Cent.
Cmty. Sh. Dist, 608F. Supp. 531, 53%S.D. lowa 1985).
However, such an approach is clealy not that of this
Court. Indedd, this Court has not even limited Marsh to
Establi shment Clause caes. See e.q., Printzv. United
Sates, 521U.S. 898, 9051997); Harmelin v. Michigan
501U.S. 957, 98(0(199]). In Printz, this Court considered
whether federal use of state exeautivesin law enforcement
was apower exercised by the first Congess Printz, 521
U.S. at 905. There, it ¥est[ed] its conclusior® onits
examination d evidencefounddn the ealy yea s of the
RepuMlic.® Printz, 521U.S. at 94849 (Stevens, J.,
disenting). This Court in Harmelin cited Marsh in its
historicd examination d whether the Eighth Amendment
provided a propationality guarantee against cruel and
unuwsua punishment. Harmelin, 501U.S. at 980. Itis
clea that courts that have @nstrained Marsh to chaplaincy
cases arewrongy dedded, in light of this Court's
precalent.

Lower courts have dso engaged in Marsh's
historicd analysisin avariety of case settings. Seeg e.qg.,
Michel v. Anderson, 14F.3d 623, 631D.C. Cir. 1999
(affirming rights of delegatesto vate in House of
Representatives Committeeof the Whale); Dornanv.
Sarchez, 978F. Supp. 1315, 1319C.D. Ca. 1997
(uphdding dscovery subpaenarule under Federal
Contested Eledions Act); Nat'l Wildlife Fed'n v. Watt ,
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571F. Supp. 1145, 115{D.D.C. 1983 (enjoining leasing
federal lands for coal mining); Jamesv. Watt, 716F.2d 71,
76 (1st Cir. 1983 (evauating Indian Commerce Clause).

Further, where Marsh has been applied in the
Establishment Clause context, it has not been limited to
legidlative prayer cases. Of chief importance, courts have
applied Marsh in religious display cases. Seee.g., ACLU
v. Wilkinson, 701F. Supp. 1296 E.D. Ky. 1989; Sate v.
Freaedom from Religion Found, 898P.2d 1013, 1029,
1043(Colo. 1996; Conradv. Denver, 724P.2d 1309,
1314(Colo. 198§. Courts have dso used Marsh to
analyze prayer at other deliberative bodes, e.g., Bacusv.
Palo Verde Unified Sh. Dist. Bd. o Educ., 11F. Supp. 2d
1192, 1196C.D. Cd. 1998; the prayer room at the
lllinois gatehouse, Van Zand v. Thompson, 839F.2d 1215
(7th Cir.1988; puMic proclamations with &eligious®
content, Allen v. Consol. City of Jacksorwill e, 719F. Supp.
1532, 1538M.D. Fla1989; the dating d government
documents with 2A.D.°, benMiriamv. Office of Pers.
Mgmt., 647F. Supp. 84, 8§M.D.N.C. 1986; religious
expressonin the form of an invocaion and kenediction at
apulic university annual graduation ceremony, Tanford
v. Brand 104F.3d 982(7th Cir. 1997; and the Pledge of
Allegianceredted in apulic schod, Stermanv. Cnty.
Consol. Sh. Dist. 21, 980F.2d 437(7th Cir. 1992.

Of course, the most significant consideration here
isthat this Court has never overturned Marsh, either
explicitly or subsilentio. This Court had every
oppatunity to dosoin Lee v Weisman, 505U.S. 577
(1992, andinstead chose merely to distinguish the cae.

In Weisman, this Court noted Marsh's on-going
viahility and explained why it would nat apply Marsh.
Weisman,505U.S. at 596.This Court did nad overturn,
criticize, or even question Marsh; nor did it charaderize
Marsh as anomalous. The Court merely stated that
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qi]nherent diff erences between the pullic schod system
and asesson d a state legislature distinguish[ed)]
[Weisman| from Marsh v. Chambers.® 1d. (citation
omitted). This Court went onto nae that, while the
invocation and kenediction at issue in Leewere in many
regards smilar to the issues considered in Marsh, there
were obvious differences. Id. at 597. Those differences
were the age of the people heaingthe prayers, the aility
to leave if desired, and the context in which they head the
prayers. 1d. This Court stated that the ®@dedsionsin Engel
v. Vitale and Schod Dist. of Abingtonv. Schempp require
usto dstingush the pullic schod context.® Id. (citations
omitted) (emphasis added). Relying pimarily onthe
youngage of the schod children, this Court foundthat the
dnfluence and forceof aformal exercisein aschod
graduation are far greder than the prayer exercise we
condored in Marsh.° 1d. This Court also naed that the
aMarsh majority in fad gave spedfic recogntionto this
distinctionand daced particular relianceonit in uphdding
the prayers at issie there® 1d.

In the instant case, all of the differences noted in
Leeare dsent. At the most basic level, thisisadisplay
case, na aschod prayer case. Yet, significant differences
as to context, setting, and audience «ist in this case.

Here, the monument stands on the Texas gate caitol
grounds, oudoas, in the mmpany of seventeen ather
monuments and memorias. Van Orden, 2002U.S. Dist.
LEX1S26709at 4-5. The experienceof Mr. Van Orden
aptly describes the typicd audience he has been expaosed
to its presence onthe caitol grounds on hisway to and
from the Texas State Law Library. Id.at 7. The
monument canna cgpture an urwilli ng audience, and Mr.
Van Orden can, o course, leaveits premises at will or
avoid it atogether. The delivery of the religious message
Isalso inherently subjed to the viewer'sfreewill. The
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viewer must, by deliberate dfirmative ad, choose to read
the inscribed message in arder to ascertain its content.
Finally, the aye of the viewer isnot an issue here since,
even if asignificant number of children are on state
grounds, they are no more captive to the monument's
Inscription than ancther passerby and, in fad, would likely
be lessattentive to the contents of the monument than
would an adult. As such, it ishard to imagine an

Establi shment Clause scenario further removed from the
distinguishing elementsin Weisman.® Simply put, Marsh
controls this case.

In Marsh, the Supreme Court upheld prayers
offered by apubicly funded, Christian clergyman at the
opening d the Nebraska legidature's ssons. 463U.S.
at 786. The Court dedared that the pradice of prayer
before legidative sessonsds deeoly roated in the history
and tradition d this courtry,° id. and that it had %ecme
part of the fabric of our society.® Id. a 792. In suppat of
its ruling, the Court emphasized historicd evidencefrom
the wlonial period throughthe ealy Repuldic. The Court
stated that the actions of the First Congresamen
corrobarated their intent that prayers before legislatures
not contravene the Establishment Clause. Id. at 790. The
Court also emphasized that long-standing traditions soud
be given ged deference 1d. at 788.

Some wurts have been willi ngto consider a
challenged pradiceunder Marsh, but have gplied it at an
improper level of abstradion. One of the most egregious
examplesis provided by the district court in Glassioth v.
Moore, 299F. Supp. 2d 1290(M.D. Ala. 2003, the cae

° Furthermore, chil dren would be just as much or aslittl e
influenced by the pradices described below as by the monument.
Therefore, the analysis that foll ows is yet another reason why the
presence of children onthe caitol groundsis nat a dispaositive
concern.
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in which the Ten Commandments monument in the
Alabama Judicial Building was challenged. Thisis best
understood by comparing that court's opinion with the
opinion d the Sixth Circuit sittingen barcin ACLU v.
Capitol Squae Review & Advisory Bd., 243F.3d 289(6th
Cir. 2009), which approved the display of the state motto
containing areligiousinscription.

In that case, the ACLU sued to enjoin the
placement of the State motto of Ohio, @With God, All
Things Are Possble® andthe state sed in alarge display
in the plazain front of the state Capitol. 1d. at. 292. In
rejeding the Establi shment Clause daim, the Sixth Circuit
relied uponthe long-standing constitutionally permissble
tradition d official governmental recogntion d God. The
Sixth Circuit spedficdly noted the following: President
Washington©s congressonallysoli cited Thanksgiving
Proclamation, Congessona chaplains, the reenadment of
the Northwest Ordinance, the references in forty-nine state
constitutionsto God a religion, court dedsions caling for
the veneration d religion, the uphdding d blue laws,
Thanksgiving Proclamations by presidents other than
Washington, President Lincoln©s Gettysburg Address and
the repeaed uphdding o 3n God We Trust® on ou
currency. Id. at 296-301.

Two pants gand ou abou the Sixth Circuit©s
anaysis. Thefirst paint isthat the Capitol Squae court
took ore of Marsh©snost cited principles and applied it
diredly to adisplay case. Havingtraced
adknowledgements of God badk to the First Congress the
Sixth Circuit concluded that the Ohio motto display which
also adknowledges God was constitutional under Marsh:

The adions of the First Congess. . .reved
that its members were nat in the least
disposed to prevent the national government
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from adknowledging the existenceof Him
whom they were pleased to cdl 2Almighty
God? or from thanking God for His
blessngs on this courtry, or from dedaring
religion,among dher things, @hecessary to
good goernment and the happinessof
mankind?® The drafters of the First
Amendment could na reasonably be
though to have intended to prohibit the
government from adopting a motto such as
Ohio©s just becaise the motto hasaGodP a
its center. If the test which the Supreme
Court applied in Marsh isto be taken as our
guide, then the monument in question
clealy passes constitutional muster.

Capitol Squae, 243F.3dat 300.

The second pont isthat the Sixth Circuit did na
consider historicd evidenceinvalving orly religious
displays. Infad, nore of its examples dedt with religious
displays. Thus, the Sixth Circuit understoodthat the
Marsh analysis must be dore & the proper level of
abstradion.

In comparison, the Glassioth court's analysis was
conducted at the wronglevel of abstradion. It asked
whether @members of the Continental Congressdisplayed
the Ten Commandments in their chambers.® Glassoth,
229F. Supp. 2dat 1308° Under thistest, the Sixth
Circuit shoud have held the display of the Ohio motto
uncongtitutional absent evidencethat the Continental
Congesshad dsplayed it initschambers. Merely stating
this approach highlightsitsfaili ngs.

10 Admittedly, Glassroth involved ather fadually unique aspeds.
Nonetheless the statement quaed above was given as ancther
reason why the monument violated the Establi shment Clause.
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Similarly, in Booksv. Elkhart Courty, No. 303
CV-233RM, mem. order (N.D. Ind.Mar. 19, 2004, the
district court held that the tradition o ereding Ten
Commandments displays only began in the 194Gs; thus, it
could nad med the Marsh standards of being avoven into
the fabric of our society® or constituting @ long univoken
tradition® Here again, the Capitol Square wurt's
approad isthe better oneD Ten Commandments displays
are part of alarger tradition that does have an adequate
historica pedigree Indeed aswill be demonstrated below,
these monuments are adually part of two important
traditions.

a  The Monument Shoud be Upheld
Becaiseit is Part of aLongstanding
Tradition d Inscribing Religious
References on Publi c Property.

This nation hes along-standing tradition o
inscribing religious entiments and scriptural references on
government property. Examples abound, btithe
following list ill ustrates the paint:**

t In the House of Representatives Chamber,

In ou nation's Capitol, diredly above and
behind the Speaker's Chair isthe
inscription,3n God We Trust.°

t Diredly oppaite the Speder's Chair,

amonga mlledion d bas-relief profil es of
famous lawmakers of history, isthe profile
of Moses. Of the many which appea, this
one has the most prominent position.

t In the Capitol is a private room dedicaed

for use by members for prayer and

" The examples are drawn from Catherine Mill ard, God's
Sgnaure Over the Nation's Capital (1988.
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meditation. Thisroom contains a stained
glasswindow, depicting George
Washington with his hands clasped together
in prayer.

In the main reading room of the Library of
Congessare two statues, ore of Moses, and
one of #Paul, Apostle to the Gentil es.®

The Lincoln Memorial, onits north wall,
beas the words of Lincoln's Second
Inaugural Address in which he uttered a
number of religious sentiments and quded
diredly from scripture, including the verse
from the Old Testament: T he Judgments of
the Lord are righteous and true, altogether.®
In Arlington National Cemetery, at the
Tomb o the Unknown Soldier, these words
appea: Hereliesin Honoued gory, An
American soldier known but to God°

Displaying the Ten Commandments ona
monument on state caitol groundsisin noway different
from these pradices.

Thoughsome would expunge our history of all
thingsreligious, they canna escgpe the fad that our
nation's past is replete with pubdi c proclamations of our
belief in God and His ©vereignty. Thistype of pulic
expressonisalongstanding, unnterrupted tradition that
has enriched ou nation, and ore which shodd na fall
under Mr. Van Orden's unforgiving view of the
Establishment clause. Thedisplay is smply 2atolerable
adknowledgement of beliefs widely held amongthe people
of thiscountry.° Marsh, 463U.S. at 792.
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b. The Monument Shoud be Upheld
Becaiseit is Part of aLongstanding
Tradition d Governmenta
Acknowledgement of the Role of
Religionin Society and d God.

The monument is also part of alongstanding
tradition o governmental adknowledgement of the role of
religionin American life. At thetimethe First
Amendment was drafted, dficials of our new government
took part in, o were witnessto, numerous instances of
such adknowledgements. These a&nowledgements were
made by various branches of our government, and
engendered no liti gation over their compatibility with the
Establi shment Clause.

In Marsh, the Supreme Court cited much o this
history in suppat of itsfinding that legidative prayer was
a ondgtitutional pradice and foundthis history relevant to
itsanalysis. That Court noted, for instance, that just three
days after the First Congressauthorized appantment of
paid chaplainsto open sesgons of Congresswith prayer,
the same Congessreadied final agreanent onthe
languege of the First Amendment. Id.at 788 The
Framers clealy saw no confli ct between the proscriptions
of the Establishment Clause and the dail y observance of
prayer at the very sed of government.

This was true, moreover, for the exeautive & well
asthe legidative branch. George Washington, in hisfirst
inaugural address also acknowledged Americds religious
heritage:

[1]t would be peauliarly improper to amit in
thisfirst officia ad my fervent
suppicaionsto that AlImighty Beingwho
rules over the universe, who presidesin the
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courxil s of nations, and whose providential
aids can suppy every human defed, that
His benediction may conseaate to the
liberties and heppinessof the people of the
United States a Government. . . .

George Washington, First Inaugural Address in |
Messages and Papers of the Presidents 44 (J. Richardson,
ed. 1897.

Infad, it wasthefirst Congressthat urged
President Washington

to recommend to the people of the United
States a day of pulic thanksgiving and
prayer, to be observed by acknowledging

.. .themany . . .favors of Almighty God. . .

Id. at 56.

Asthis Court has nated, this Thanksgiving
resolution was passed by the Congresson the same day
that final agreement was reated onthe language of the
Bill of Rights, including the First Amendment. Marsh,
463U.S. at 788, n. 9 Lynch v. Donrelly, 465U.S. 668,
675, n. 2(1984). President Washington dd, in fad, set
aside November 26, 178%s a day onwhich the people
could @unite in most humbly off ering [their] prayers and
suppicaionsto the grea Lord and Ruler of Nations. . .
and [to] beseed Him to pardon[their] national and ather
transgressons. . . °1 Messages and Papers at 56.

Furthermore, many of these ac&nowledgements go
beyondadknowledging the role of religionin American
life. They diredly adknowledge God Himself. The
display of the Ten Commandmentsis perfedly consistent
with ou centuries-old tradition d government pubicly
adknowledging God's ®vereignty in ou nation's affairs.
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For reasons noted above, consistency with historic pradice
ishighly relevant to this case, and afador to which the
Court shoud gve mnsiderable weight. Examplestoo
numerous to mention could be ated, bu the following
brief list ill ustrates the wedth of this tradition:

t Thomas Jefferson's Vir ginia Satute for
Religious Freedom, forerunrer to the First
Amendment, begins: @Whereas, Almighty
God heth creaed the mind free® and makes
referenceto &he Holy Author of our
religion® whois described asd_ord bah of
body and mind °*?

t The Dedaration of Independence
adknowledges our @Credor° as the source of
our rights, and openly clams a®irm
reliance on the protedion d Divine
Providence® It also invokes3God® andthe
aSupreme Judge of the world.°

t Benjamin Franklin admonished the
delegates to the Constitutional Convention
to conduct dail y 3prayersimploring the
assstanceof Heaven? lest the foundersfare
no ketter than @he buil ders of Babel .2 13

t George Washington frequently
adknowledged Godin his addresses,
exeautive proclamations, and aher
speedes, stating on o occasion that it was
ghe duty of all nationsto adknowledge the

12 Jefferson, A Bill for Establi shing Reli gious Freedom (Jure 12,
1779, reproduwced in 5 The Founder's Constitution 77 (U. of
Chicago Press1987).

13 Notes of Debates in the Federal Convention o 1787Reported
by James Madisonat 210 (W.W. Norton & Co. Pub. 1987.
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providenceof Almighty God. . . °**

t Thomas Jefferson, in his mndinaugural
address invited the nationto join hmin
asuppications® to #hat Beingin whose
hands we ae.°™

t Abraham Lincoln frequently made pulic
expressons of religious belief. One of many
examplesisfoundin a Proclamation he
issued August 12, 1861jn which he cdled
for anational day of @humili ation, payer,
andfasting for all the people of the nation
.. .to the endthat the united prayer of the
nation may ascend to the Throne of Grace
and lring dawvn peentiful blessngsupon ou
courtry.o*®

Lincoln apparently saw no confli ct between the

First Amendment and hisvery pulic exhortations to the
citizens that they shoud &humble [themselves] before

1 seeTharksgiving Proclamation, October 3, 1789in | Messages
and Papers of the Presidents at 56 (J. Richardson, ed. 1897
(emphasis added). Other examples, include: (1) First Inaugural
Address April 30, 1789 adknowledging &he Almighty Being
whorules over the Universe9, Id. at 43; (2) Message to the
Senate, May 18, 1789seeking a #livine benediction . . . 9), Id. at
47, (3) Fifth Annual Address to Congress Decanber 3, 1793
(3humbly implor[ing] that Being on whase will t he fate of nations
depends. . . 9), Id. at 131; (4) Sixth Annuel Addressto Congress
November 19, 17941d. at 160 (Bimploring the Supreme Ruler of
Nations to spread hishdy protedion over these United States

... 9); (5) Eighth Annual Addressto Congress December 7,
1796,1d. at 191 (expresdng @gratitude to the Ruler of the Universe
... 9); and (6) Farewell Address September 17, 1796,Id. at 213
(invoking #rovidence. . . 9).

* SemndInaugural Addressin | Messages and Papers of the
Presidents 370(J. Richardson, ed. 1897.

'8 Abraham Lincoln, A Presidential Proclamationin VIl Messages
and Papers of the Presidents 3238(J. Richardson, ed. 1897.



29

[God] and . . . pay for His mercy® and that they shoud
%ow in humble submissonto His chastisements.® *’
Thus, this nation enjoys alongtradition o pulic officials
adknowledging God and h's vereignty in ou nation's
affairs, and the traditi on continues to this day.*®

Thus, whether the instant monument be
charaderized as adknowledging therole of religionin
American life or asadknowledging God, it iswell within a
long-standing tradition validated by Marsh. Asnoted
abowe, the historicd acceptability and longevity of a
pradice shoud mean that we, today, begin ou analysis
with the presumption that these pradices, or those
sufficiently similar, are indeed constitutional. Courty of
Allegheny, 492U.S. at 670.(Kennedy, J., concurringin
part and dssentingin part).

A dedsionin favor of Mr. Van Orden's view
would bein dred corflict with the intentions of the
Framers of the First Amendment, and with pradices and
traditi ons of this nation which have endured for
generations, and which continue to this present day.
Throughou our nation's history our government has
openly dedared itsfaith in, and reliance upon,God and
Hisfavor.

This history isasourceof pride to some, and o
embarrasgnent to athers, bu it isour history, noretheless
This Court must therefore dedade this case in the light of
that history. The display of the Ten Commandments
monument will no more endanger the Establi shment
Clause than dces the Biblicd inscription onthe Liberty
Bell, or the national motto on our coins.

7 VIl Messages and Papers of the Presidents 3237.

'8 Furthermore, the @ove examples rve to show that when the
Capitol Square ordered that the New Testament attribution be
removed from the Ohio motto dsplay, Capitol Squae, 243F.3dat
310it nead na have dore so.
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Thus, this Court shoud rejed the nation that the
First Amendment will nat al ow today what was permitted
longago by itsvery authors. Moreover, the burden of
proving such a daim shoud be place firmly and
irrevocably uponthase who, by their @untutored devotion
to the concept of neutrality,® Abingtonv. Shempp, 374
U.S. 203, 3061963 (Goldberg, J., concurring), would
make it their businessto deny the dtizens of Texasthis
simple a&nowledgement of their history and tradition.

CONCLUSION

For the foregoing reasons, this Court shoud
vacde the dedsion d the Court of Appedsand
remand the cae with instructions to dsmissthe
apped for want of jurisdiction. Inthe dternative,
this Court shoud analyze the monument under
Marsh and affirm the deasion d the Court of
Appeds.
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