No. 01-17226

IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

¢

NICHOLASLASSONDE,
PLAINTIFF-APPELLANT

PLEASANTON UNIFIED SCHOOL DISTRICT, ET AL .,
DEFENDANTS-APPELLEES

¢

ON APPEAL FROM THE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF CALIFORNIA

Judge Thelton E. Henderson

¢

BRIEF AMICUS CURIAE OF THE NATIONAL LE GAL FOUNDATION,
in support of Plaintiff-Appellant.

Supporting reversal.

¢

Bruce W. Green

Counsel of Record for Amicus Curiae
Steven W. Fitschen
The National Legal Foundation
2224 Virginia Beach Blvd., Suite 204
Virginia Beach, VA 23454
(757) 463-6133




FRAP RULE 26.1 DISCLOSURE STATEMENT
Amicus CuriaeThe National Legal Foundation has not issued shares to the
public, and it has no parent company, subsidiary, or affiliate that hasissued shares

to the public. Thus, no publicly held company can own more than 10% of stock.



TABLE OF CONTENTS

Page(s)
CORPORATE DISCLOSURE FORM........coiiiiiiiiiiiiiieiee et i
TABLE OF AUTHORITIES ...ttt iii
INTEREST OF AMICUS CURIAE ......cooiiiiiiiee ettt 1
ARGUMENT ..ottt ettt ettt ettt esaneens 2

L UNDER THE SUPREME COURT’S MARSH TEST, RELIGIOUS
REFERENCES MADE DURING A PUBLIC SCHOOL GRADUATION
CEREMONY DO NOT VIOLATE THE ESTABLISHMENT CLAUSE
AND, THUS, THE SCHOOL ERRONEOUSLY CENSORED
LASSONDE’S SALUTATORIAN SPEECH FOR REFERENCES TO
JESUS CHRIST AND TO JUDEO-CHRISTIAN SCRIPTURE
PASSAGES. ... ettt st 2

II. HAD LASSONDE BEEN PERMITTED TO GIVE HIS SALUTATORIAN
SPEECH IN ITS ENTIRETY, WITHOUT THE PRINCIPAL CENSORING
HIS REFERENCES TO JESUS CHRIST AND JUDEO-CHRISTIAN
SCRIPTURE, HIS SPEECH WOULD NOT HAVE VIOLATED THE
ESTABLISHMENT CLAUSE UNDER EITHER LEE V. WEISMAN OR
SANTA FE INDEPENDENT SCHOOL DISTRICT V. DOE. ......................... 5

IlI. PUSD CANNOT JUSTIFY THE SUPPRESSION OF RELIGIOUS
REFERENCES IN LASSONDE’S SALUTATORIAN SPEECH IN ORDER
TO AVOID AN APPEARANCE OF SCHOOL RELIGIOUS
SPONSORSHIP. ...ttt ettt 10

CONCLUSION ...ttt sttt ettt et st st e aee e enneenane e 13

il



TABLE OF AUTHORITIES

CASES: PAGE(S)
Adler v. Duval County Sch. Bd., 250 F.3d 1330 (11th Cir. 2001) ..........cvvvvvnnnnnnn 6-8
Bd. of Educ. Of The Westside Cmty. Sch. V. Mergens, 496 U.S. 226 (1990) .....1, 12
Capitol Square Review and Advisory Bd. v. Pinnette, 515 U.S. 753(1995)............ 10
Cole v. Oroville Union High Sch. Dist., 228 F.3d 1092 (2000)...........cccccevvvvnnn... 5-6
Good News Club v. Milford Central Sch., 121 S. Ct. 2093 (2001) ........cccvvvvrnnnn.. 12
Hedges v. Wauconda Cmty. Unit Sch. Dist. No. 118, 9 F.3d 1295

(Tt Cir. 1993) it errr e 12-13
Lambs Chapel v. Center Moriches Union Free Sch. Dist.,

508U.S. 384 (1993) ...coiieieiiiiiiiniiiiiie s s eeeeeeeteeatan s s s e ne s 10
Lee v. Weisman, 505 U.S. 577 (1992).......ccoevuviiiiieeieiiiiiimmmr i e e 2,356
Marsh v. Chambers, 463 U.S. 783 (1983) ......uuiiiiiiiiiiiiiii e sveeeie e 2-5
Rosenberger v. Rectors and Visitors of the Univ. of Va.,

515U.S. 819 (1995) ..uuiiiiiiiiiiii ettt eaee 10-11
Rosenberger v. Rectors and Visitors of the Univ. of Va., 795 F. Supp. 175

(W.D. VA 1992) ...ttt rens s e e e e e e e e e eeees 10
Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000) .......ccoevveeeeeeiiiiiiieiieens 5-10
Saratoga Bible Training Inst. v. Schylerville Central Sch. Dist.,

18F. Supp. 2d 178 (N.D. N.Y. 19B) ...cceiiiiiiiiiiiiiiiiiie i 11
Stein v. Plainwell Cmty. Sch., 822 F.2d 1406 (6th Cir. 1987). .......ccevvvrriiiiiereennnns 3

Widmar v. Vincent, 454 U.S. 263 (1981) ......cccevvruiiiiiiiiiiiiiimmceeiiine e e 10,12



OTHER:

Dedaration of Nicholas Lassonde............ooooooiiiiiiiiimmmneiieieeeee e 7-8, 11
Dedaration of Steven N. H. W0O0d...........cccccuiiiiiiiiiiicemiiiiieieeeeeeeeeee e 7-8,11
Prayers Off ered by the Chaplain of the Senate of the

United States—Reverend Richard C. Halverson, S. Doc. No. 9843,
98th Cong., 2d SESS. (1984) .....ceeeeeeeeeeeeeeeeeeeeee e 4



INTEREST OF AMICUS

Amicus Curiae The National Legal Foundation (NLF) is a 501¢(3) public
interest law firm dedicated to the defense of First Amendment liberties and to the
restoration of the moral and religious foundation on which America was built.
Since its founding in 1985, the NLF has litigated important First Amendment cases
in both the federal and state courts. Most notably, the NLF litigated Board of
Education d Westside Comnunity Schoadlsv. Mergens, 496 U.S. 226 (1990) at the
United States Supreme Court.

The NLF has gained valuable expertise in the area of First Amendment law,
which it believes will assist this Court in deciding this appeal. The NLF has an
interest, on behalf of its constituents and supporters, in arguing on behalf of
religious liberty.

This brief is filed pursuant to the consent of Steven N. H. Wood, counsel of
record for Plaintiff-Appellant, Nicholas Lassonde, and a Motion for Leave to File a

Brief Amicus Curiae.



ARGUMENT

UNDER THE SUPREME COURT’'SMARSH TEST, RELIGIOUS
REFERENCESMADE DURING A PUBLIC SCHOOL
GRADUATION CEREMONY DO NOT VIOLATE THE
ESTABLISHMENT CLAUSE AND, THUS, THE SCHOOL
ERRONEOULSY CENSORED LASSONDE’'S SALUTORIAN
SPEECH FOR REFERENCESTO JESUS CHRIST AND TO JUDEO-
CHRISTIAN SCRIPTURE PASSAGES.

Under the Supreme Court's Marsh v. Chambers, 463 U.S. 783, 787 (1983)
test, which focuses on the history and tradition d the United States, Nicholas
L assonde's uncensored sal utatorian speech, which contained Scripture passages
from the Judeo-Christian faith as well as comments about his persona religious
beliefs, did not violate the Establishment Clause. Although graduation prayers are
now typicdly analyzed under the guidance supplied by the United States Supreme
Court in Lee v. Weisman, 505 U.S. 577, (1992), it is often forgotten that the Lee
Court itself was willing to examine whether Marsh supplied the gpropriate
analysis. Justice Kennedy wrote:

In this atmosphere the state-imposed character of an invocation and

benediction by clergy selected by the school combine to make the

prayer a state-sanctioned religious exercise in which the student was

left with no alternative but to submit. Thisis different from Marsh and

suffices to make the religious exercise aFirst Amendment violation.

Our Establishment Clause jurisprudence remains a delicate and fact-

sensitive one, and we annot accept the parallel relied upon by

petitioners and the United States between the facts of Marsh and the
case now before us.



Id. at 597 (emphasis added). The Court dedined to apply Marsh in acontext in
which the school chose and, to some extent, controlled the prayers of a clergyman.
Those characteristics are not present in thiscase. Thus, Marsh is applicable to the
present case. And, of course, four of the justices would have applied Marsh to any
public schod graduation exercise and upheld them sincethereis a specific
tradition of invocations and benedictions at puldic school graduation exercises.
Lee v. Weisman, 505 U.S. 577, 631-38 (1992) (Scdia, J., joined by Rehnquist, C.J.,
and White and Thomas, J.J., dissenting); seeaso Stein v. Plainwell Comm. Sch.,
822 F.2d 1406, 1410 (6th Cir. 1987) (analyzing gaduation prayers under Marsh).
Under the Marsh test, Lassonde's alleged sedarian and proselytizing
statements did not violate the Establishment Clause. In Marsh, the Supreme Court
did nat find an Establishment Clause violation when Nebraska's Senate Chaplain
Palmer characterized his prayers as lideo-Christian. Id. at 793 n14. In fact, until

1980, Senate Chaplain Palmer had referred to Jesus Christ in his prayers. Id.

! Sincethe Supreme Court in Marsh, 463 U.S. at 793, n. 14, did not find any
Establi shment Clause violation when Senate Chaplain Palmer prayed in the Judeo-
Christian tradition, the Sixth Circuit in Stein, 822 F.2d at 1410, erroneously held
that graduation prayers that employ the language of Christian theology violate the
Establi shment Clause under Marsh. Nonetheless, Stein islargely irrelevant
fadually, sincethere, the prayers were delivered by invited clergy rather than by
student speakers. However, Stein's insight that graduation prayer cases should be
decided under Marsh remains valid.



Other legislative chaplains, including chaplains of the United States Senate have
also referred to Jesus Christ in their prayers. See Prayers Offered by the Chaplain
of the Senate of the United States—Reverend Richard C. Halverson, S. Doc. No.
9843, 98th Cong., 2d Sess. (1984) (containing prayers often using the following
expressions “We pray this in the name of our Lord and Savior, Jesus Christ,” or
“in Jesus name,” or invoking the “God of Abraham, Isaac, and Israel, God of our
Lord Jesus Christ.””) Similarly, Lassonde, while invoking his personal Christian
faith to the exclusive of other faiths and thus, was no more proselytizing than was
Senate Chaplain Palmer or other chaplains. The Supreme Court also did not find
an Establishment Clause violation when Senate Chaplain Palmer, of the
Presbyterian faith, was selected for sixteen years. Marsh, 463 U.S. at 793. Since
one denomination’s prevalence in the Senate Chaplaincy for sixteen years did not
violate the Establishment Clause, neither should the one time speech of Lassonde.
Even should some observers have claimed that, to them, Lassonde’s
salutatorian speech appeared proselytizing or sectarian, under Marsh, it does not
follow that the school must censor Lassonde’s speech to avoid any Establishment
Clause violation. In Marsh, it may have appeared to some observers that Senate
Chaplain Palmer was proselytizing, since he focused only on the Judeo-Christian
tradition to the exclusion of other religious faiths, the Court found “no indication

that the prayer opportunity had been exploited to proselytize or advance any one,



or to disparage any other, faith or belief.” Id. at 794-95. Therefore, the Court

declared that ‘it is not for us to embark on a sensitive evaluation or to parse the

content of a particular prayer.” Id. Similarly here, the principal should not have
parsed the contents of Lassonde’s salutatorian speech and should not have
censored the references to Jesus Christ and Scriptural passages. (Thus, in this
regard, the approach of the Marsh Court comports with the reasonable observer

test. Capitol Square Review & Advisory Bd. v. Pinette, 515 U.S. 753, 779-80

(1995) (OConnor, J., concurring) (‘{W]e do not ask whether there is any person

who could find an endorsement of religion, whether some people may be offended

by the display, or whether some reasonable person might think [the State] endorses
religion." (citation and internal quotation omitted) (alteration in original)).

II. HAD LASSONDE BEEN PERMITTED TO GIVE HIS SALUTORIAN
SPEECH IN ITS ENTIRITY, WITHOUT THE PRINCIPAL
CENSORING HIS REFERENCES TO JESUS CHRIST AND JUDEO-
CHRISTIAN SCRIPTURE, HIS SPEECH WOULD NOT HAVE
VIOLATED THE ESTABLISHMENT CLAUSE UNDER EITHER
LEE V. WEISMAN OR SANTA FE INDEPENDENT SCHOOL
DISTRICT V. DOE.

The district court relied on the this Court’s rationale in Cole v. Oroville

Union High School District, 228 F.3d 1092, 1101(2000) that ‘the refusal to allow

the students to deliver a sectarian speech or prayer as part of the graduation was

necessary to avoid violating the Establishment Clause under the principles applied



in Santa Fe Independent School District v. Doe, 530 U.S. 290 (2000) and Lee v.
Weisman, 505 U.S. 577 (1992).”

However, the district court failed to take into account the developing case
law in this area. Specifically, the district court failed to take into account the
distinction drawn by the Eleventh Circuit in Adler v. Duval County School Board,
250 F.3d 1330 (11th Cir. 2001) (en banc). The panel in Cole did not have the
advantage of benefiting from the Adler court’s analysis that this Court has. The en
banc Adler court’s analysis now provides a useful distinction that this Court should
adopt: a salutatorian speech given by a student, who happens to make—at his own
choosing religious statements— is distinguishable from a school policy that
encourages religious speech under the direction of the state.

Pleasanton Unified School District’s (hereinafter ‘PUSD”) po licy on
salutatorian speech is distinguishable from the policy in Santa Fe, which was held
to violate the Establishment Clause. The Supreme Court found that the Santa Fe
policy violated the Establishment Clause because it expressed a clear preference
for religious messages and, thus, could be viewed as sanctioning state-sponsorship
of religion. Santa Fe, 530 U.S. at 306. The Santa Fe policy’s specific mention of
invocations as an approved topic, as well as the district’s ability to regulate the
content of the speech, gave the impression that the State sponsored religious

speech. Id. Unlike the Santa Fe policy, the PUSD’s policy on salutatorian speech



does not encourage religious speech, but rather all ows the student to deliver any
speech topic, aslong asit is not profane. SeeDeclaration of Nicholas Lassonde,
6; Declaration of Steven N. H. Wood, 5. Under this approach, PUSD's policy,
unlike the Santa Fe policy, does not regulate the content of student speech.
Although PUSD censored Lassonde's salutatorian speech, the district's policy did
not require the principal to regulate the content of the student's geech, except to
prohibit profanity. 1d. Infad, thefirst time the principal reviewed the wntents of
graduation speedies was for Lassonde's graduation. Since PUSD's policy is
distinguishable from the Santa Fe policy, in that the PUSD's policy does not
encourage religious geech, nor require regulation of the content of the student
speech, Lassonde should have been permitted to gve his speech in its entirety.
Asindicated ealier, PUSD's policy is simil ar to the Adler policy, which the
Eleventh Circuit held to be constitutional after aremand from the Supreme Court
of the United States after its Sarta Fe decision. The Eleventh Circuit distinguished
the Adler policy from the Santa Fe policy by showing that under the former, unlike
under the latter, the school did nat regulate the content of the student speech and
that the policy did not encourage religious messages. Adler, 250 F.3d at 1337-41.
Just as the Eleventh Circuit found these two major facdual distinctions between the
Santa Fe and Adler policies, so should this Court likewise find these distinctions

between PUSD's policy and the Santa Fe policy.



Like the Adler policy and unlike the Santa Fe policy, PUSD’s policy, first,
does not encourage religious speech and, second, does not require regulation of the
content of the student speech. PUSD simply tells the valedictorian and salutatorian
that they may deliver a speech on any topic, as long as it is not profane. See
Declaration of Nicholas Lassonde, { 6; Declaration of Steven N. H. Wood, ] 5.
Therefore, this Court should note that, like the policy in Adler, PUSD’s policy is
distinguishable from the policy in Santa Fe and, thus, should hold that Lassonde
should have been permitted to give his speech in its entirety.

PUSD’s policy is also distinguishable from the policy in Lee, which was
held to violate the Establishment Clause. In Lee, the principal directed and
controlled the content of the graduation prayer. Lee, 505 U.S. at 588. The
principal decided that prayer should occur at graduation, selected the speaker, and
advised the speaker as to the content of his prayer. Id. Unlike the Lee policy,
under the PUSD policy, the principal does not decide what the salutatorian should
say or if and how he should pray. Also, under the PUSD policy, the principal does
not subjectively chose who will give a graduation speech, but is bound by the
secular objective criteria of grade point average. See Declaration of Nicholas
Lassonde, J 3. The objective secular criteria of the speaker and the speaker’s
ability to chose his message removes PUSD from the Establishment Clause

violations presented in Lee. As Justice Souter recognized, ‘{o]f the State ha[s]



chosen its graduation day speakers according to wholly secular criteria, and if one
of those speakers (not a state actor) had individually chosen to deliver a religious
message, it would have been harder to attribute an endorsement of religion to the
State. 1d. at 630, n.8 (Souter, J., concurring). PUSD’ s hands-off policy and
Lassonde’s individual choice to give a religious message is exactly what Justice
Souter in Leeenvisioned as being a far cry from an Establishment Clause violation.

Lassonde’s salutatorian speech was the private speech of a student and not
of the school, which under both Sarta Fe and Lee s protected speech. The Court
in Santa Fe limited its holding to the facts of that specific case and recognized that
not every message authorized by a school policy and delivered on school property
during a school sponsored event is the government’s own speech. Santa Fe, 530
U.S. at 310. The Supreme Court of the United States has stated, ‘there is a crucial
difference between government speech endorsing religion, which the Establish
Clause forbids, and private speech endorsing religion, which the Free Speech and
Free Exercise Clauses protect. Bd. of Educ. Of The Westside Community Sch. v.
Merges, 496 U.S. 226,250 (1990) (plurality opinion). The Court in Leealso
recognized that when it comes to separating student’s private speech, which
happens to be religious, from school-sponsored religious speech, the determination
is ‘one of line-drawing.” Leg 505 U.S. at 598. Lassonde’s salutatorian speech,

which he and he alone chose to be religious, did not cross the line into state-



sponsored religious speech. PUSD’s policy gave Lassonde free reign on what
topic to speak on, except in the case of being profane. Therefore, even though
Lassonde gave his speech at a public high school graduation ceremony, Lassonde’s
speech was still his constitutionally protected private speech. Since Lassonde’s
private speech would not have violated the Establishment Clause under either
Santa Fe or Leg Lassonde should have been permitted to give his speech in its
entirety.

III. PUSD CANNOT JUSTIFY THE SUPPRESSION OF RELIGIOUS
REFERENCES IN LASSONDE’S SALUTORIAN SPEECH IN
ORDER TO AVOID AN APPEARANCE OF SCHOOL RELIGIOUS
SPONSORSHIP.

As long as the government treats religious speech and nonreligious speech
evenhandedly and cannot be deemed to sponsor the religious speech, the Supreme
Court will reject the argument that government is justified in censoring private
religious speech on public property because it fears an Establishment Clause
violation. SeeCapitol Square Review and Advisory Bd. v. Pinnette, 515 U.S. 753,
762-63 (1995); Rosenberger v. Rectors and Visitors of the University of Virginia,
515 U.S. 819, 839-40 (1995); Lambs Chapel v. Center Moriches Union FreeSch.
Dist., 508 U.S. 384, 394-95 (1993); Widmar v. Vincent, 454 U.S. 263 (1981). In
fact, the district court’s rationale in Rosenberger v. Rectors and Visitors of the

University of Virginia, 795 F. Supp. 175, 181 (W.D. Va. 1992) that the

University’s reasonable fear of violating the Establishment Clause justified
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suppressing religious speech was rejected by the Supreme Court. Rosenberger,
515 U.S. at 841-42. As one court has so aptly stated it, ‘fears about Establishment
Clause violations are not a teflon shield against First Amendment claims and have
often been held to be unfounded.” Saratoga Bible Training Institute v. Schylerville
Central Sch. Dist., 18 F. Supp. 2d 178, 186 n.3 (N.D. N.Y. 1998). In Lassonde’s
case, fear of an Establishment Clause violation is unfounded. PUSD’s policy is
neutral. The policy does not encourage religious speech and does not require
regulation of the content of the student speech. PUSD simply tells the
valedictorian and salutatorian that they may deliver any speech topic, as long as it
1s not profane. See Declaration of Nicholas Lassonde, | 6; Declaration of Steven N.
H. Wood, { 5. Therefore, since the policy treats religious and nonreligious speech
evenhandedly, the principal was not justified in censoring Lassonde’s private
religious speech.

Even if someone had the mistaken notion that the school was sponsoring
Lassonde’s speech, the school should educate the mistaken individual and not
censor constitutionally protected speech. See Capitol Square, 515 U.S. at 760
(stating that ‘Private religious speech, far from being a First Amendment orphan,
is as fully protected under Free Speech Clauses as secular private expression.”).
The Supreme Court of the United States has rejected the argument that schools can

silence student speech, lest the audience infer that the school is endorsing the

11



speech.) See Widmar v. Vincent, 454 U.S. 263, 271-72 (1981); Bd. of Educ. Of
Westside Community Sch. Dist. v. Mergens, 496 U.S. 226, 247-52 (1990). Instead,
schools should educate their students, so that the students know that just because a
school permits eed, it does not mean that the schod espouses the speedh. See
Mergens, 496 U.S. a 250. dE]ducaing students in the meaning of the
Constitution and the distinction between private speech and public endorsement []
iIshowever, what schods arefor.? Hedges v. Wauconda Community Unit School
District No. 118, 9 F.3d 1295, 1299 (7th Cir. 1993). Students, therefore, can
exercise religious eech, even if others amisunderstand its provenance.® Id. The
school should response to Establishment Clause misunderstandings by educating
the audience, rather than censoring the spedker. Id.

When the school educates about the differencesin private religious geech
and school-sponsored religious geech instead of squel ching the private speech,
then the schod avoids bath the dangers of an Establishment Clause violation as
well asviewpaoint discrimination. See Good News Club v. Milford Central Sch.,
121 S. Ct. 2093, 2106 (2001) (recognizing that students can suffer just as much
harm from viewpoint discrimination as they can from the gopeaance of
endorsement.)

Therefore, Lassonde's principal should not have eensored the religious

references in Lassonde's speech, but rather should have educated the graduation

12



audience about the difference in private student speech, which happens to mention
religious topics, and school-endorsed religious speech. Then through this
education, ‘{f]ree speech, free exercise, and the ban on Establishment [would be]
quite compatible.” Hedges, 9 F.3d at 1300. Therefore, in order to comport with
the Free Speech and Free Exercise Clauses, Lassonde should have been permitted
to give his salutatorian speech in its entirety.
CONCLUSION

For the foregoing reasons, amicus respectfully requests that the district
court’s decision be reversed, in favor of students being permitted to give private
religious speech at graduation ceremonies.

Respectfully submitted
this 12" day of March, 2002.

Bruce W. Green

Counsel of Record for Amicus Curiae
The National Legal Foundation

2224 Virginia Beach Blvd., Ste. 204
Virginia Beach, VA 23454

(757) 463-6133
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