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THOUGHTS ON A
FEDERAL MARRIAGE
AMENDMENT

by Seven W. Fitschen

In the wake of the latest United States
Supreme Court abomination, there has
been arenewed cdl to amend the United
States Constitutionin order to proted
marriage. Inthe cae of Lawrence v
Texas, the Court dedared that thereisa
constitutional right to engagein
homosexua sodamy. Thiswas bad
enough. But as Justice Scdia pointed ou
in dssent, the legal reasoning the Court
employed has opened the doar for the
legali zation o homosexual marriage.

Therefore, the question hes arisen:
Shoud we pursue an amendment to the
United States Constitution to prohibit
homosexua marriage? Most Christians
and aher conservatives are in favor of
proteding marriage thisway. However,
some goodfolks have objeded to this
plan. Some do nd adually objed to an
amendment; they just do nd like the
language that has currently been
propased. | agreewith that concern. 1,
too, would like to seestronger language.
However, the purpose of thisarticleisto
answer the concerns of thase who do nd
favor an amendment at all .

The basic objedionisthat to doso
somehow violatesfirst principles. The
objedions are phrased variously, bu two
common themes predominate: First,
marriage has never been the purview of

the Federal government, i.e., we would be
violating principles of federali sm.
Semnd,we shoud na resort to the
ateration d our basic frame our
government for those things that have
traditionally been dedt with statutorily.

| believe, however, that aresort to first
principalsinstructs us that an amendment
is an appropriate remedy, rather than
courseling against it. After providing
some badkground,| will discussfive lines
of reasoning that all paint in the same
diredion.

BACKGROUND

In the otherwise @ominable Planred
Parenthoodv. Caseyabortion regulation
dedsion, Justices O’ Conna, Kennedy,
and Souter noted that our Congtitutionisa
covenant: “Our Congtitutionisa
covenant running from the first generation
of Americansto us and then to future
generations.” Although they did na
understand covenant principles, their
asEertionwas arely corred. Inded,
twenty-four yeas ago, in November 1979,
that more than 100schalars convened for
a series of workshops on covenants and
paliti cs at Temple University’s Center for
the Study of Federalism. One of those
schaars, Donald S. Lutz, later
summarized the mwnredion ketween
covenants and ou Constitution:

Viewing the United States
Congtitution as the aiticd expresson
of the American constitutional
tradition, we move badk in time,
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seeking the lessdiff erentiated, more
embryonic expresson d what isin
that document. Our seach takes us
to the ealiest state @nstitution, then
to colonial documents of foundation
that are esentiall y constitutional
such as the Pilgrim Code of Law,
and then to proto-constitutions sich
asthe Mayflower Compad. The
paliti cd covenants written by
English colonistsin Americaleal us
to the church covenants written by
radicd Protestantsin the late 15005
and ealy 16005, and thesein turn
lead us badk to the Covenant
tradition d the Old Testament. The
American constitutional tradition
derives much of its form and content
from the Judeo-Christian tradition as
interpreted by the radicd Protestant
sedsto which belonged so many of
the original European settlers of
Briti sh North America

Given thisfad, we shoud exped
biblicd principalsto help us evaluate
our question—and indeead they do. Most
germane to the discusson at hand isthe
concept of the “limited modifiability” of
a ovenant. Thishiblicd principleis
enshrined in the anendment process
itself. Thus, it isappropriate to examine
abiblica example of covenant
modificaion. In particular, it will be
most helpful to examine an example of a
fundamental changein anation's
paliticd andlegal structure. After all,
that is the main concern of many of
thase who are worried abou a
constitutional amendment—that we may
be @ou to pusue afundamental change
in the pdliti cd and legal order.

A BIBLICAL EXAMPLE

Whil e the Bible may contain several
goodexamples of afundamental
ateration d a mvenant, | wanted to be
sureto use onethat isnot mere “proof-
texting.” | believe the following
example involving the Mosaic covenant

gualifies. To understand this example, |
want to clarify that the Mosaic covenant
includes all the various commandments
given by Godin the Torah.

In particular, it includes the
commandments abou the distribution,
inheritance, alienage, and redemption o
individual parcds of land the Promised
Land. In Numbers 26, God commanded
Moses to take a casus of the Isradites,
by their father’s houses, which were
determined strictly by following the
lineage from father to son—strictly the
male bloodlines. Thelandwasto be
divided acordingly. This, of course,
had enormous scial, ecnanic, and
paliti cd consequences. One neal only
consider the vast amourt of the Biblicd
text devoted to the description d the
boundxries of the various land
alotmentsto understand this. Similarly,
the redemption d thelandin the Yea of
Jubil eedemonstrates that the
appartionment of the land to the proper
persons and tribes was of vital interest to
God. Yet in Numbers 27, the daughters
of Zelophehad came to Moses eking a
modificaion d this asped of the
covenant. They wanted to be ele—as
females—to inherit land, too. Moses
brought their petitionto God and God
modified the inheritancelaws. Thus,
even something that isthis central to the
paliti cd and legal structure of the nation
could be modified. Therefore, even for
those who kelieve that all owing the
Federal government arolein regulating
marriage constitutes afundamental
changein ou padliti cd andlegal
structure—and as will be shown below,
thisisnat redly true—nbiblicd principles
of covenant would alow this.

INTENT OF THE FRAMERS

Similarly, the Framers beli eved that
even the most basic comporents of the
Constitution shoud be subjed to
modificaion. This matches the biblicd
principle just examined. Many of the
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Founcers undoultedly knew that
covenantal principles generally applied
to the new federal Constitution. After
all, the very term ¥ederal® is derived
from foedus, Latin for covenant.

This modifiability even includes
matters that go to the most cherished
elements of federalism. George
Washington pu it likethisin his
Farewell address Af inthe opinion o
the people the distribution a
modification d the constitutional
powers be in any particular wrong, let it
be mrreded by an anendment in the
way the Constitution designates.® It is
also well documented that this was the
view of theratifiers of the constitution
andthat ratificaion likely would na
have occurred were it not for a beli ef
that any defeds (excepting only thase
discussed in the next sedion) could be
correded through amendment. Indeed,
scholarship suggests that if the
fundamental aspeds of the Constitution
were nat thought amendabl e, the
required number of states may well have
never ratified it.

Therefore, we seeonce gain that
even those who are persuaded that the
federal government has not previously
had arole in regulating marriage shoud
not be cncerned that the distribution o
power between the federal and state
governments would be changed by a
marriage anendment. The Framers and
Ratifiers believed that such a course of
aaion shoud be, indeed must be, open
to the people.

THE TEXTUAL MESSAGE

The text of the Congtitution itself
indicates that such an amendment is
permissble. ArticleV statesinits
entirety:

The Congress whenever two-thirds
of both howses dall deem it
necessary, shall propose
amendments to this congtitution, a,
onthe gplicaion d the legisatures

of two-thirds of the severa states,
shall cdl a mnventionfor propasing
amendments, which, in either case,
shall bevalidto al intentsand
purpaoses, as part of this constitution,
when ratified by the legislatures of
threefourths of the several states, or
by conventionsin threefourths
thereof, as the one or the other mode
of ratification may be propacsed by
the Congress Provided, that no
amendment which may be made
prior to the yea one thousand eight
hunded and eight shall in any
manner affed the first and fourth
clausesin the ninth sedion d the
first article; and that no state,
withou its consent, shall be
deprived o itsequal suffragein the
senate.

Under the well known rule of legd
interpretation d 2expresso unus est
exdusio dterius’ (the mention d one
thing rules out other things not
mentioned), the two exceptions
enumerated in Article V arethe only
two types of amendments that are off-
limits. Clealy, aproposed marriage
amendment does not implicae ather of
the exceptions. (The ayptic reference
to &hefirst and fourth clausesin the
ninth sedion d thefirst article®dedt
with slavery andtaxing isaues.) Thus,
an amendment, whereby marriage is
defined for the entire nation, is
permisgble even if it changesthe
regulation d marriage from astateto a
federa isse.

THE PRE-EXISTING DUTY TO
DEFINE MARRIAGE

| next addressthe agument that
marriage has traditionally been a state
matter, na afederal one. Thisis smply
not true. What istrueisthat the states
have regulated bah what lawyers cdl
malum in se and malum prohibitum
aspeds of marriage.

(Continued on pa@ 7)

The Framers
and Ratifiers
believed that
such a course
of action
should be,
indeed must
be, open to
the people.
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(Continued from page 3)

Malum prohibitum are those things
that are wrong only becaise some
human legislating body saysit iswrong.
That iswhy different states have
diff erent age requirements, diff erent
parental and/or judicial consent
requirements, different consanguinity
requirements, different bloodtest
requirements and dff erent paper work
requirements.

Malumin se are those things that are
wrong because God says they are
wrong. Admittedly, many (or even
most) legislators have noideawhere
thisold distinction comes from, bu
fortunately it has lingered in the law.
That's why all states prohibit incest,
polygamy, and hanosexual marriage (so
far).

It isaso true that the federal
government has never sought to regulate
in the malum prohibitumarea This
undoultedly hasled to the impresson
that it has not been involved in the
marriageisxue & all.

However, as mentioned abowe, this
is sSmply nat true. In the cae of
Ramsey v Murphy, the Supreme Court
had before it a statute of the United
States that stripped the right to vote
from paygamists in the Utah territory.
In that case, the Court said that the law
was anat only constitutional, but agood
law, because it was direded to people
who were trying to become part of the
United States. The Court wrote:

For, certainly, nolegislation can be
suppacsed more wholesome and
necessary in thefoundng of afreg
self-governing commonwedth, fit to
take rank as one of the m-ordinate
states of the Union, than that which
see&ksto establish it onthe basis of
theideaof the family, as consisting
in and springing from the union for
life of one man and orewoman in
the haly estate of matrimony; the
sure foundation o all that is gable

and nobein ou civili zation; the
best guaranty of that reverent
morality which is the sourceof all
beneficent progressin social and
paliti cd improvement. Andto this
end nomeans are more diredly and
immediately suitable than those
provided by this ad, which
endeavorsto withdraw all pdliti ca
influencefrom thase who are
pradicdly hostil e to its attainment.

The opinion d the federal
government, as expressed through the
Supreme Court, was that any territory
that wanted to become astate must be
dedicated to marriage being limited to
one man and ore woman for life.

If thiswere dl that we had onthe
subjed, it could perhaps be dismissd.
After dl, it isnat an example of the
federal government legislating onthe
isse. But it isnot al that we have.
The enabling ads (the laws that all ow
new states to join the Union) of Utah
and many other Southwestern states
expresdy dedared that outlawing
polygamy was aterm of statehood.

Thisin-and-of-itself would be
enough to show that the federa
government has gepped in to make sure
that no state will allow any malumin se
marriages. However, thereis more. We
can aso dscen that Congressand the
Supreme Court took this gance because
they had a pre-existing duty to proted
marriage.

We can dscern this by comparing
Utah's enabling ad to those of other
states. Enabling ads aretypicaly
entitled 2An ad to enable the people of

to form a @nstitution and state
government, and for the almisson o
such state into the Union, onan equal
foating with the origina states.® Yet
the terms of eat was not onitsface
aggual .° For example, Louisianas
Enabling Act states that its constitution
shall be 2onsistent with the
constitution d the United States.® Other

The opinion of
the federal
government,
as expressed
through the
Supreme
Court, was
that any
territory that
wanted to
become a
state must be
dedicated to
marriage
being limited
to one man
and one
woman for
life.
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states enabling ads require their constitutionto be
consistent with (or nat repugnant to) &he constitution
of the United States and the principles of the
Dedaration d Independence® Utah's Enabling Act
has this latter language and goes even further becaise
it also states that 3polygamous or plural

marriages . . . are forever prohibited.

How are these diff erences explained? Do these
different versions redly constitute equal footing?
Yesthey do. Thefirst two versionsbthat citing the
U.S. Constitution and that citing both the
Constitution and Dedarationbare eaily explained.
These two dacuments are driven by the same
principles. Many people use the analogy that the
Dedarationisthe darter of our nation and the
Congtitutionisits by-laws. But we must seethat
outlawing polygamy is also inherent in the principles
of the Dedaration and the Constitutionbit is
repugnant to the . aws of Nature and d Nature's
God® and thus the federal government has a pre-
existing duty to prohibit any state from all owing it.
The same is true of homosexual marriage.

An enabling ad containing an explicit reference
to oulawing polygamy is exadly equal to an enabling
ad not containing such areference Thereasonis
that paygamy isimplicitly outlawed by every
enabling ad, invoking as they do the Constitution
and/or the Dedaration. Only when a situation arose
that required an explicit referenceto pdygamy was
such areferenceincluded. But al states are subjed
to the U.S. Constitution and the Dedaration and the
federal government has a pre-existing duty to prevent
aperversion d marriage under thase principles.

HISTORICAL PRECEDENT

Finally, we may consider what others have dore
who have mme before us. One exampleis provided
by the Eleventh Amendment. It was proposed and
ratified as adired result of the Supreme Court's
dedsionin Chisolmv. Georgia. Inthat case, the
Supreme Court held that a state could be sued by the
citizen o ancother state or of aforeign courtry. The
Framers clealy believed that they had drafted the
language of the Constitution so asto predude this
very posshility. Nonetheless the Supreme Court
dedared that it was posshble.

Immediately, work was begun onan amendment
to undothe Supreme Court'sdedsion. This
amendment is best understood as what scholars cdl
an 2explanatory® amendment. In ather words, the
whole people of the United States, through the
amendment process said in effed: aWVe never
intended this and nav we will explain what we have
meant all along.°

Thisis exadly what the people of the United
States need to say to the Supreme Court right now.
We nedl to say, @Our constitution was always
intended to be in conformity with the law of nature
and reture's God; it was never intended to permit
homosexua marriage.°

CONCLUSION

| hopeit is clea that aresort to first principals
shows that afederal marriage anendment is
permissble. Furthermore, it now lookslikeit is
necessry. Therefore, | hope andtrust that all of our
friends will suppat such an amendment, aswell as
all of the National Legal Foundition's other eff orts.
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